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I Introduction

Liberal penality is in crisis. States supposedly committed to a liberal view of criminal
law routinely engage in penal violence, seemingly unconstrained by the limits that
concepts like ‘law’ and ‘liberalism’ — in certain idealised forms — are meant to
provide. In The Dual Penal State, Markus D Dubber offers us a diagnosis of this
crisis, presents a particular set of critical tools and demonstrates how they might help
us to respond to the crisis, and invites us to take up those tools.

This is an ambitious book: Dubber puts a comparative-historical study of
German and United States (‘US’) criminal law and criminal law scholarship to a
methodological purpose, namely, demonstrating the value of a mode of analysis that
Dubber calls ‘critical analysis of criminal law in a dual penal state’.! Though the
argument is dense at times, its methodological focus makes it compelling reading
even for those unfamiliar with penality in Germany and the US. And the fruitfulness
of his comparative-historical study commends the critical tools that he employs.

In this review, I outline Dubber’s diagnosis of the crisis of liberal penality
and the tools that he employs in his study. Then, I take up Dubber’s invitation in a
preliminary way, suggesting two sites of penal power in the Australian context
where his tools might prove illuminating.

II  Diagnosing the Crisis of Liberal Penality

‘The threat and infliction of state penal violence on a massive scale are liberal
phenomena, rather than characteristics of “other,” non-liberal societies.’? This is the
basic insight on which Dubber builds. The so-called ‘war on crime’, and its

*  BA (Hons I and University Medal) LLB (Hons I) (Syd). Researcher to the Court of Appeal, Supreme
Court of New South Wales, Australia. Views expressed in this review are those of the author
personally, not those of his employer.

' Markus D Dubber, The Dual Penal State: The Crisis of Criminal Law in Comparative-Historical
Perspective (Oxford University Press, 2018), 99 (emphasis in original).

2 Ibid 4.

© 2019 Sydney Law Review and author.



150 SYDNEY LAW REVIEW [VOL 41(1):149

international manifestation, the ‘war on terror’; Guantanamo Bay; detention centres
and camps of migrants, sometimes in remote or offshore places; racialised police
violence that makes it necessary to protest that ‘Black Lives Matter’; mass
incarceration, especially of non-white populations — all these phenomena are found
in States that are supposedly committed to ‘the modern liberal legal-political
project’.® Dubber knows that the term ‘liberalism’ names a complex set of traditions,
which are expressed differently in different times and places. But working at the
‘general level of the legal-political project of modern liberal states,” he suggests that
a core commitment by which liberalism defines itself is the ‘fundamental and
continuous critique of state power’.* States committed to the liberal legal-political
project must, on pain of existential hypocrisy, address ‘the penal paradox’ — the
challenge of legitimating ‘violent interference with the autonomy of persons upon
whose autonomy the state’s legitimacy rests’.’

Working on the hypothesis that this crisis in liberal penality is a supranational
phenomenon, Dubber studies two comparators, the US and Germany, ‘tolerably
representative’ of the common law and the civil law traditions respectively.®
Through this comparison, Dubber aims ‘to explore different ways of framing and
addressing the penal paradox’.” As he subjects the penal law and scholarship of each
system to scrutiny, he finds that, for different reasons, the crisis of liberal penality is
not being attended to in either Germany or the US: both are in ‘states of denial’.®

In Part I — comprising the first two chapters — Dubber offers a critical
appraisal of the dominant tradition of German criminal legal scholarship,’ or as it is
known (reflecting its own self-understanding), criminal law ‘science’. In chapter 1,
Dubber begins a provocative (re-)reading of the history of criminal law science. His
fundamental move is to argue that German criminal law scientists have taken the
questions of the legitimacy of penal power to have been resolved by the first
generation of German legal scientists — particularly by Feuerbach.'® For adherents
of this founding myth, ‘the question of legitimacy is no longer a proper subject of
scientific inquiry’.!! He argues in chapter 2 that criminal law science has developed
a set of rhetorical strategies that ‘facilitate the construction and perpetuation of such
a calming self-conception’.!? He cuts some (admittedly) rough distinctions between
these strategies: sloganism, labelism, taxonomism, and a somewhat different,
overarching category, ontologism. Without going into the details, scholars working
in a variety of legal sub-disciplines could fruitfully employ these categories in
analysing law’s rhetorical diversions.
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While German criminal law science recognised the challenge of the penal
paradox and (wrongly) considered it resolved once and for all, in the US context,
Dubber argues that the paradox is not being addressed because it has never been
visible. Dubber advances this claim in Part III of the book, where he offers a critical
genealogy of American penality. In chapter 5, he contends that penal power in the
US was not subject to revolutionary reimagining according to republican ideals.
Rather, American penality reproduced

the deeply hierarchical and preconstitutional nature of English penality ...
[remaining] a vestige of a patriarchal penal system in which the sovereign
disciplines wayward members of its state household if, and as, it sees fit, without
meaningful constraints on its punitive discretion.'?

Readers familiar with Dubber’s earlier work will recognise aspects of this
account of American penality.'* Of special importance in The Dual Penal State is
Dubber’s understanding of this mode of penal governance (that is, this way of
exercising penal power) as modeled on the unrestrained patriarchal authority of a
paterfamilias over the household. In his framework, this mode of penal governance
is called ‘police’.

In chapters 6 and 7, Dubber shows how this view of penality persisted, in
Thomas Jefferson’s ‘Bill for Proportioning Crimes and Punishments in Cases
Heretofore Capital’ of 1779, in the framing of the Thirteenth Amendment of the
United States Constitution in the post-Civil War Reconstruction, in the drafting of
the Model Penal and Correctional Code in the mid-20" century, and finally in the
‘wars’ on crime and terror. From the perspective of police (in Dubber’s sense),
questions about legitimacy are unintelligible: the authority of the sovereign-patriarch
over the State household is literally unquestionable.

These comments on police as a mode of governance move us nicely into
Dubber’s methodological purposes in the book. Between the (re)appraisal of
German criminal law science in Part I and the critical genealogy of American
penality in Part III, we find Dubber’s presentation of the mode of analysis that he
advocates, ‘critical analysis of criminal law in a dual penal state’.'s

III  Critical Analysis of Criminal Law in a Dual Penal State

For some time now, Dubber has been advocating an approach to legal studies called
‘critical analysis of law’.!® That approach seeks to move beyond ‘the rhetorical
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juxtaposition of doctrinal and interdisciplinary analysis in the service of a
comprehensive critique of state power through law in a modern liberal democracy’.!”
As a form of critical analysis, it has both descriptive (analytical) and normative
(critical) dimensions.'® And as a critical analysis of law, Dubber locates the relevant
normative standards in a particular normative conception of law, understood as a

mode of governance.

Dubber distinguishes two modes of state governance — governmentalities,
to use Foucault’s term — called ‘police’ and ‘law’.!® I’ve already sketched what
police means. In Dubber’s framework,

[c]ritical analysis of law ... regards modern law as having emerged in explicit
contradistinction to police as a mode of governance at the long turn of the
nineteenth century. In other words, the present book regards modern law as an
invention of the enlightenment that gave rise to, and still shapes, the legal-
political project of Western liberal democracies: the law state (Rechtsstaat), or
the state under the ‘rule of law,” in contrast to the police state (Polizeistaat).?

As Dubber tells it, the ‘invention ... of autonomy as a capacity shared by all persons
as such’ during the enlightenment triggered a ‘reconceptualization of state power’.!
In that reconceptualization, those who are mere objects of State power under police
are redefined as equal, autonomous subjects under law, to whom the State must
justify its exercises of power.? In outline, this is the normative conception of law at

work in a critical analysis of law.

Drawing on Weber, Dubber uses law and police as ‘ideal types’: they are
‘contrasting clusters ... of concepts, practices, and ... governmentalities, that add up
to a comprehensive framework for critical analysis’.?* They are tools that are meant
to determine ‘the appropriate critical vocabulary’?* for scrutinising contemporary
exercises of penal power. These tools serve a functional and political purpose in the
present: Dubber’s aim in applying them in his historical-comparative study is to
critique state power, not to produce an ‘authoritative’ legal history.?’

Critically analysing penal power from the perspectives of law and police
produces an account of what Dubber calls the dual penal state. This dualistic
account of penal power illuminates the operations of, and interactions between, the
two modes of penal governance that he identifies. His hope is that others might take
up this critical framework for the analysis of penal power, that they might join a
‘transnational, and perhaps eventually global, dialogue’?¢ about criminal law, and
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that scholars might work together towards a ‘modest, unpretentious, and inclusive
conception of “legal science”.?’

IV Taking Up Dubber’s Tools

Given that The Dual Penal State is an argument for a particular set of critical tools,
one way to evaluate the success of Dubber’s project is to try them out. If they help
us to better understand the contours of State power, then that would go a considerable
way to vindicating the project. Assuming that Australian jurisdictions share in the
modern liberal legal-political project,”® I conclude by briefly suggesting two sites of
penal power in Australia where Dubber’s tools might be illuminating.

First, Dubber’s tools could contribute to the scholarship on the summary
criminal jurisdiction. Consider, for example, Mitchell’s findings that, for colonial
governments,

the summary criminal jurisdiction presented a means of overcoming many of
the impediments to convicting Aboriginal people at trial before a jury, thereby
making it a useful means by which to bring Aboriginal people within the pale
of the law.?

Without prejudging the analysis, Dubber’s police/law distinction might
provide useful tools for mapping the relationships between penal police and penal
law in the colonies — and particularly for understanding how ‘policial’ technologies
(like the summary jurisdiction) have been, and still are,° used to circumvent the

protections of ‘law’.3!

Second, Dubber’s tools might illuminate exercises of penal power in the
migration space. In addition to possible connections with the crimmigration
literature that readily come to mind,* I suggest that Dubber’s tools might prove
useful in critiquing the transformation of the Australian Government Department of
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Immigration and Border Protection into a security-focused ‘super-ministry’, the
Department of Home Affairs. To sketch just one line of thought, Dubber’s analysis
of police offers us tools for understanding the choice of the name ‘Home’ Affairs.
This choice paints migrants as threats to the emotionally powerful symbol of the
home, and implicitly positions the Government (and particularly, the Minister for
Home Affairs) as a kind of paterfamilias. The (intended) effect is to legitimate
intrusive or violent State action taken in defence of the home, and to insulate such
action from criticism. And Dubber’s comparative-historical approach could help us
to contextualise the rhetorical choice here, situating it with respect to the
US Department of Homeland Security (formed after the terrorist attacks of
11 September 2001) and, in longer colonial and imperial perspective, with the
United Kingdom’s Home Office and earlier Australian Government Departments of
Home Affairs and of Home and Territories.>
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